Tobacco-Free Apartments Kit

For landlords in Herkimer, Madison, and Oneida Counties in New York State

What’s inside?
 Fact Sheet
o Health facts
o Legal facts
o Air filters
o Other reasons for going smoke-free
 Instructions on implementing a policy
 Sample lease language
 Steps to Smoke-Free Housing NYS Fact Sheet
 HUD recommends smoke-free housing
 NYS Smokers’ Quitline sign (suitable for posting in apartment common areas)
 Order form for free signs (Information about how to get a free Internet ad will be sent to
you with your signs.)

www.PreventTobacco.org
(315) 697-3947
BRiDGES to Prevent Tobacco is a non-profit public health advocacy program funded and
overseen by the New York State Department of Health.
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Smoke Free Apartments—Facts & Reasons
Health Facts
“…massive and conclusive scientific evidence documents adverse effects of involuntary
smoking on children and adults, including cancer and cardiovascular diseases in adults, adverse
respiratory effects in both children and adults…secondhand smoke causes premature death and
disease…”1
What this means: There is a huge amount of proof that
secondhand tobacco smoke causes cancer, breathing
sicknesses, and diseases in the heart and veins. It also causes
people to die younger.
Besides the Surgeon General and lots of scientists, the
following organizations say secondhand smoke is unsafe:
American Academy of Pediatrics, American Association for Respiratory
Care, American Cancer Society, American College of Cardiology, American
Heart Association, American Lung Association, American Medical
Association, American Society of Clinical Oncology, Association of State and
Territorial Health Officials, National Association of County and City Health
Officials, and the National Association of Local Boards of Health, Institute of
Medicine, March of Dimes, National Academy of Science, National Cancer
Institute, National Institute of Health, National Toxicology Program, US
Centers for Disease Control, US Department of Housing and Urban
Development, US Environmental Protection Agency, World Health
Organization.

“…there is no risk-free level of exposure to secondhand smoke…Exposure of adults to
secondhand smoke has immediate adverse effects on the cardiovascular system…”1
What this means: No amount of secondhand smoke is safe. Breathing even a small amount of
secondhand smoke immediately affects the heart and veins.
Legal Facts
Some US courts have ruled that tenants have a legal right to clean air.2
“There is no constitutional right to smoke.”3
“…there is no . . . basis upon which to grant smokers the status of [a specially protected
group].”4
There is no known law preventing private property owners from restricting tobacco use on their
premises.3

1

The Health Consequences of Involuntary Exposure to Tobacco Smoke, US Surgeon General, 2006.
Legal Options for Condominium Owners Exposed to Secondhand Smoke, Susan Schoenmarklin, William Mitchell
College of Law, 2006.
3
There is No Constitutional Right to Smoke, Samantha K. Graff, William Mitchell College of Law, 2005.
4
Quote from court documents: NYC C.L.A.S.H., Inc. v. New York, 315 F. Supp. 2d 461 (S.D.N.Y. 2004).
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Air Filters
“At present, the only means of effectively eliminating health risk associated with indoor exposure
is to ban smoking…Because of ASHRAE’s mission to act for the benefit of the public, it
encourages elimination of smoking in the indoor environment as the optimal way to minimize
[environmental tobacco smoke] exposure.”5
What this means: Air filters cannot fully protect people from diseases caused by secondhand
smoke.
Other Reasons for Going Smoke Free
1. It can attract more tenants.
 We provide you with free “smoke-free” signs, including “for rent” signs.
 We provide a free Internet advertisement.
2. It can save you money.
 Repainting
 Replacing damaged upholstery, carpets,
and drapes
 Possible insurance discounts
3. It can save you time.
 Extra cleaning in apartments and hallways
 Picking up litter
4. It can reduce your risk of fires.
 Smoking is the #1 cause of fatal house fires
in the US.6
5. It can reduce the risk of lawsuits for failing to
provide safe, clean air.
6. It can reduce tenant complaints.

5

American Society of Heating, Refrigerating, and Air Conditioning Engineers (ASHRAE): Position Statement on
Environmental Tobacco Smoke, 2005.
6
Coalition for Fire-Safe Cigarettes, retrieved from the Internet on November 27, 2007.
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Instructions & Options
Steps for Landlords:
1. Read through this kit and contact BRiDGES with any questions or if you would like
assistance. (Phone: 697-3947)
2. Decide on a policy. (Please refer to the “options” section below).
3. Create a new lease clause. (Please refer to the “lease language” section below and
consult your attorney with legal questions.)
4. Let your tenants know about the new policy several months before it goes into
effect. We recommend grandfathering current tenants in.
5. Order signs from us if you want them.
6. If you have tenants who want to quit using tobacco, let them know about the free
services available from the New York State Smokers’ Quitline (1-866-NY-QUITS).
Tell them to ask about a free starter quit of nicotine patches when they call. Hang up
the poster (provided in this kit) in common areas.
7. Notify us of the date you are enacting your policy. We will provide you with free
publicity on our web site and instructions on how to get a free Internet
advertisement. If you are interested in being interviewed by a newspaper reporter
about your new policy, we can assist.
8. Implement the policy.


Install signs.



Remove ash trays from common areas.



If you are making your entrances smoke free, move ash trays away from
entrances.

9. Follow the policy. Although most people will comply once they see the signs, some
people will need reminders. Reminding them will show you are serious, and that the
policy is real. Handle this policy the same way you handle any other rules.
Options:


100% tobacco free, inside and outside.



Some nonsmoking buildings (in a complex).



Create a smoking area in the parking lot or away from buildings.



Prohibit smoking in entryways and in common areas in smoking buildings.
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Lease Language
The best way to create a tobacco-free lease is to consult an attorney.
We cannot provide you with legal advice.
Here are some places you can find sample lease language:
http://www.mismokefreeapartment.org/modellease.pdf
http://www.smokefreeapartments.org/caa_smoking_instructions.pdf
http://www.ansrmn.org/PDF%20Files/Model%20leaseaddendum.pdf
Here is some sample lease language from the Tobacco Control Legal Consortium:7
“Tobacco-Free Complex. Tenant agrees and acknowledges that the premises to be occupied by Tenant and
members of Tenant’s household have been designated as a Tobacco-free living environment. Tenant and
members of Tenant’s household shall not smoke anywhere in the unit rented by Tenant, or the building where the
Tenant’s dwelling is located or in any of the common areas or adjoining grounds of such buildings or other parts of
the rental community, nor shall Tenant permit any guests or visitors under the control of Tenant to do so.
“Tenant to Promote No-Smoking Policy and to Alert Landlord of Violations. Tenant shall inform Tenant’s
guests of the no-smoking policy. Further, Tenant shall promptly give Landlord a written statement of any incident
where tobacco smoke is migrating into the Tenant’s unit from sources outside of the Tenant’s apartment unit.
“Landlord Not a Guarantor of Tobacco-Free Environment. Tenant acknowledges that Landlord’s adoption of a
Tobacco-free living environment, and the efforts to designate the rental complex as tobacco-free do not make the
Landlord or any of its managing agents the guarantor of Tenant’s health or of the tobacco-free condition of the
Tenant’s unit and the common areas. However, Landlord shall take reasonable steps to enforce the tobacco-free
terms of its leases and to make the complex tobacco-free. Landlord is not required to take steps in response to
smoking unless Landlord knows of said smoking or has been given written notice of said smoking.
“Other Tenants are Third-Party Beneficiaries of Tenant’s Agreement. Tenant agrees that the other Tenants at
the complex are the third-party beneficiaries of Tenant’s tobacco-free addendum agreements with Landlord. A
Tenant may sue another Tenant for an injunction to prohibit smoking or for damages, but does not have the right to
evict another Tenant. Any suit between Tenants herein shall not create a presumption that the Landlord breached
this Addendum.
“Disclaimer by Landlord. Tenant acknowledges that Landlord’s adoption of a Tobacco-free living environment,
and the efforts to designate the rental complex as tobacco-free, does not in any way change the standard of care
that the Landlord or managing agent would have to the Tenant household to render buildings and premises
designated as Tobacco-free any safer, more habitable, or improved in terms of air quality standards than any other
rental premises. Landlord specifically disclaims any implied or express warranties that the building, common areas,
or Tenant’s premises will be free from secondhand smoke. Tenant acknowledges that Landlord’s ability to police,
monitor, or enforce the agreements of this Addendum is dependent in significant part on voluntary compliance by
Tenant and Tenant’s guests. Tenants with respiratory ailments, allergies, or any other physical or mental condition
relating to smoke are put on notice that Landlord does not assume any higher duty of care to enforce this
Addendum than any other landlord obligation under the Lease.”

7

Infiltration of Secondhand Smoke into Condominiums, Apartments and Other Multi-Unit Dwellings, Susan
Schoenmarklin, William Mitchell College of Law, 2004: http://tclconline.org/resources/SchoenmarklinWeb.pdf.
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Steps to Smoke-free

Housing NY
LANDLORD AND PROPERTY

OWNERS’ GUIDE

1Adopt A Smokefree Housing Policy
• Smoke drifting from lit tobacco products and/or exhaled by smokers seeps into the living spaces of other
tenants and common areas of residential buildings. Secondhand smoke (SHS) travels through lighting fixtures,
cracks in walls, around plumbing, under doors and shared heating/ventilation.
• Smokefree Policy: Leases that prohibit carrying or using lit tobacco products in both public and private areas of
multi-unit housing are legal ways for landlords and management companies to protect property and tenants
from the damage caused by secondhand smoke.*

1

2Save Money
Avoid the excess building maintenance costs caused by smoking:
• Extensive cleaning when smokers vacate a residence.
• Increased repainting.
• More frequent rug and window treatment cleaning and replacement.
• Repair or replacement of floors and countertops burned by cigarettes.

3 Protect Property and Lives
• Cigarettes are a leading cause of residential building fires.

1
2

• Cigarette-caused fires are the #1 reason for fire death in the US.
3
• In New York, cigarette-caused fires kill 5 times more people than fires from other causes.
• Discounts on fire, life and property insurance are offered by some companies to smokefree buildings.

4

4Invest in the Demand
• In New York, 74% of non-smokers favor no-smoking policies where they live.

5

• Many renters view smokefree housing as a desirable amenity.
• 50% of NYC renters expressed a willingness to pay more to live in a smokefree building (2005 survey).
• Smokefree policies help to maintain property values:

6

Page 6 of 11

Steps to Smoke-Free Housing NY−continued
• Apartments that smell of secondhand smoke are harder to rent.
• Coops and condos are harder to sell.
• Promote your smokefree property to realtors, consumers and in newspaper ads.

5For the Health of it
• More than a nuisance or bad smell: Secondhand smoke is class ‘A’ carcinogen, like radon and asbestos, with
more than 4,000 toxic chemicals that seep from unit to unit.

7

• Among the many illnesses caused or made worse by SHS are: lung cancer, asthma, sinus infections, ear
infections, chronic cough, sudden infant death syndrome and heart disease.

8

6Liability Protection
• Public tolerance for exposure to SHS at home appears to be rapidly decreasing as the hazards become
9
known.
• An increasing number of secondhand smoke and housing cases are being heard in the courts.

10

• Tenants with pre-existing physical conditions aggravated by SHS may file complaints under the FHA (Fair
11

Housing Act).

• Landlords, management companies, condo associations, coop owners and smokers are vulnerable to
12
nuisance suits, warrant of habitability suits, quiet enjoyment suits and FHA complaints.
• Adopting smokefree building policies are legal and a way to avoid possible future secondhand smoke law suits.
RECENT NYC CASE: In 2006 (Poyck v. Bryant), a NYC judge ruled that tenants who broke a lease because
of secondhand smoke exposure were not liable for $12,000 in back rent. The landlord’s failure to take
action to protect the tenants from SHS was considered a ‘breach of warrant of habitability,’ guaranteed in
every lease.
*indicates a definition or exception

________________________________________________
References for “Steps to Smoke-Free Housing” Fact Sheet:
1,2,3

New York State Office of Fire Prevention and Control
Revised Regulatory Impact Statement (Published 9/3/03).
4

Smoke Signals. Report by Susan Schoenmarklin and Jacque Petterson, December 2007 - www.naahq.org.

5

The New York State Adult Tobacco Survey (ATS). Data collected between May and July 2007.

6, 9

MI Smoke-Free Apartments: http://www.mismokefreeapartment.org
A Smoke-Free Apartment Policy is Legal and Protects HealthWhile Saving Money.
7, 8

2006 U.S. Surgeon General’s Report on Secondhand Smoke Exposure in the Home. United States Department of Health
and Human Services.
10

Smoke Signals. Report by Susan Schoenmarklin and Jacque Petterson, December 2007 - www.naahq.org.

11, 12

MI Smoke-Free Apartments: http://www.mismokefreeapartment.org
Tenants’ Rights; Your Risk.
1

* Exception: Rent-controlled and rent-stabilized units operate under a different set of regulations.
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U.S. Department of Housing and Urban Development
Office of Public and Indian Housing
Office of Healthy Homes and Lead Hazard Control
SPECIAL ATTENTION OF: NOTICE: PIH-2009- 21 (HA)
Regional Directors; State and Area Coordinators; Public Housing Hub Issued: July 17, 2009
Directors; Program Center Coordinators; Troubled Agency Recovery Center Directors; Expires: July 31,
2010; Special Applications Center Director; ________________________
Public Housing Agencies; Resident Management Corporations ; 24 CFR 903.7(b)(3)
Healthy Homes Representatives 24 CFR 903.7(e)(1)
Subject: Non-Smoking Policies in Public Housing
1. Purpose. This notice strongly encourages Public Housing Authorities (PHAs) to implement non-smoking policies in some
or all of their public housing units. According to the American Lung Association, cigarette smoking is the number one cause of
preventable disease in the United States. The elderly and young populations, as well as people with chronic illnesses, are
especially vulnerable to the adverse effects of smoking. This concern was recently addressed by the Family Smoking
Prevention and Tobacco Control Act, P.L. 111-31, signed by the President on June 22, 2009. Because Environmental Tobacco
Smoke (ETS) can migrate between units in multifamily housing, causing respiratory illness, heart disease, cancer, and other
adverse health effects in neighboring families, the Department is encouraging PHAs to adopt non-smoking policies. By
reducing the public health risks associated with tobacco use, this notice will enhance the effectiveness of the Department’s
efforts to provide increased public health protection for residents of public housing. Smoking is also an important source of
fires and fire-related deaths and injuries. Currently, there is no Departmental guidance on smoking in public housing.
2. Applicability. This notice applies to Public Housing.
3. Background. Secondhand smoke, which is also known as environmental tobacco smoke (ETS), is the smoke that comes
from the burning end of a cigarette, pipe or cigar, and the smoke exhaled from the lungs of smokers. ETS is involuntarily
inhaled by nonsmokers, and can cause or worsen adverse health effects, including cancer, respiratory infections and asthma.
The 2006 Surgeon General’ s report on secondhand smoke identifies hundreds of chemicals in it that are known to be toxic.
The report (The Health Consequences of Involuntary Exposure to Secondhand Smoke) is located at
www.cdc.gov/tobacco/data_statistics/sgr/index.htm.
Secondhand smoke causes almost 50,000 deaths in adult non-smokers in the United States each year, including approximately
3,400 from lung cancer and another 22,000 to 69,000 from heart disease.
Secondhand smoke exposure causes disease and premature death in children and adults who do not smoke according to the
U.S. Environmental Protection Agency (EPA) www.epa.gov/smokefree/healtheffects.html.
There are over 1.2 million residents who reside in public housing. Residents between the ages of 0-17 represent 39 percent of
public housing residents. Elderly residents over the age of 62 represent 15 percent of public housing residents. That accounts
for at least 54 percent of public housing residents that could be at increased risk to the adverse effects of cigarette smoking.
There are also a considerable number of residents with chronic diseases such as asthma and cardiovascular disease who are
particularly vulnerable to the effects of ETS. Secondhand smoke lingers in the air hours after cigarettes have been extinguished
and can migrate between units in multifamily buildings.
Based on data from the U.S. Fire Administration (USFA) of the Department of Homeland Security, there were an estimated
18,700 smoking- material fires in homes in 2006. These fires caused 700 civilian deaths (other than firefighters’), and 1,320
civilian injuries, and $496 million in direct property damage www.nfpa.org/assets/files/PDF/OS.Smoking.pdf. In multifamily
buildings, smoking is the leading cause of fire deaths: 26 percent of fire deaths in 2005
www.usfa.dhs.gov/downloads/pdf/publications/Residential_Structure_and_Building_Fires.pdf.
4. Policy Discretion. PHAs are permitted and strongly encouraged to implement a non-smoking policy at their discretion,
subject to state and local law. Some PHAs have established smoke-free buildings. Some PHAs have continued to allow current
residents who smoke to continue to do so, but only in designated areas and only until lease renewal or a date established by the
PHA. Some PHAs are prohibiting smoking for new residents. According to a state-funded anti-smoking group, the Smoke-Free
Environment Law Project of the Center for Social Gerontology, there are over 112 PHAs and housing commissions across the
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country that have implemented nonsmoking policies. PHAs should consult with their resident boards before adopting nonsmoking policies at their projects.
5. PHA Plans. PHAs opting to implement a non-smoking policy should update their PHA plans. According to 24 CFR
903.7(e), their plan must include their statement of operation and management and the rules and standards that will apply to
their projects when the PHA implements their non-smoking policy. PHAs are encouraged to revise their lease agreements to
include the non-smoking provisions. If PHAs institute non-smoking polices, they should ensure that there is consistent
application among all projects and buildings in their housing inventory in which non-smoking policies are being implemented.
6. Indoor Air Quality (IAQ). According to the U.S. Green Building Council (USGBC), toxin free building materials used in
green buildings help combat indoor air pollution. Good IAQ includes minimizing indoor pollutants. As discussed above, ETS
is known to be an indoor air pollutant; as a result it would be difficult for a PHA to achieve good IAQ in its buildings if
residents are allowed to smoke, especially indoors. During construction or renovation of projects, PHAs should consider
actions such as installing direct vent combustion equipment and fireplaces; providing for optimal, controlled, filtered
ventilation and air sealing between living areas and garage or mechanical areas, and the use of paints and other materials that
emit no or low levels of volatile chemicals (volatile organic compounds or VOCs). Since 65 percent of the public housing
inventory was built prior to 1970, it would be hard for a PHA to implement retrofits that could improve IAQ significantly,
unless renovation was scheduled. Also, if a PHA does conduct renovations to improve IAQ without also implementing a nonsmoking policy, the IAQ benefits of the renovation would not be fully realized. A non-smoking policy is an excellent
approach for those PHAs that are trying to achieve improved IAQ without the retrofit costs.
7. Maintenance. It is well known that turnover costs are increased when apartments are vacated by smokers. Additional paint
to cover smoke stains, cleaning of the ducts, replacing stained window blinds, or replacing carpets that have been damaged by
cigarettes can increase the cost to make a unit occupant ready. View the Sanford Maine Housing Authority case study at
http://www.smokefreeforme.org/landlord.php?page=Save+Money%2C%3Cbr%3ESave+Your+Building.
8. Smoking Cessation National Support. Because tobacco smoking is an addictive behavior, PHAs that implement nonsmoking policies should provide residents with information on local smoking cessation resources and programs. Local and
state health departments are sources of information on smoking cessation; see the American Lung Association’s (ALA’s) Web
page on State Tobacco Cessation Coverage www.lungusa2.org/cessation2 for information on cessation programs, both public
and private, in all States and the District of Columbia. The National Cancer Institute’s Smoking Quit Line can be called tollfree at 877-44U-QUIT (877-448-7848). Hearing- or speech-challenged individuals may access this number through TTY by
calling the toll- free Federal Relay Service at 800-877-8339. PHAs that implement non-smoking policies should similarly be
persistent in their efforts to support smoking cessation programs for residents, adapting their efforts as needed to local
conditions.
9. Further Information. For further information related to this notice, please contact Dina Elani, Director, Office of Public
Housing Management and Occupancy Division at (202) 402-2071.
/s/ /s/
Sandra B. Henriquez, Assistant Secretary for Public and Indian Housing
Jon L. Gant, Director, Office of Healthy Homes and Lead Hazard Control
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Tobacco-Free Signs Order Form
For Businesses, Organizations, or Landlords in Herkimer, Oneida, and Madison Counties, NY
(Not for use by for organizations outside these counties, or by individuals.)
Date of Request: ________________________

Cost for signs and shipping are free. All information on this form is required. Thank you.

1. Provide your shipping information.
Name:

City, State, Zip

Title:

Phone:

Organization:

Email Address:

Address:

Shipping Instructions:

2. How many buildings will be smoke-free? ___________________________________________________________
3. Approximately how many apartments does a building have? ___________________________________________
4. How many different apartment complexes will have some or all smoke-free buildings? _____________________
5. When will your policy/policies become effective? ____________________________________________________
6. Order your signs below. By ordering signs, you confirm that your apartment building(s) has enacted a smoke-free
policy as described below.
Type of Policy
No smoking inside or next to the
building
Smoke-free premises
Smoke-free apartments for rent
Tobacco-free parks or playgrounds

Type of Sign (It may be necessary for us to limit quantities or substitute sign types.)

# of Signs
Requested

Metal sign with 4 drilled holes, ~7” x 10”, “No Smoking Inside or Within 20 Feet of Building”
Metal sign with 4 drilled holes, ~7” x 10”, “No Smoking on Premises”, and sign clips
Metal lawn sign, 24” wide x 41” high, “Smoke-free apartments for rent”
Varied, depending upon supplies available. “Caution: Lungs at play. No tobacco use
indoors and outdoors, at all times, for everyone’s health.”

7. Mail this form to: BRiDGES to Prevent Tobacco, 3059 Seneca Turnpike, Canastota, NY 13032, or fax to: (315)
697-2708

BRiDGES to Prevent Tobacco Program, www.PreventTobacco.org, (315) 697-3947

